
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 53 

win. It was here held that such an action did not survive the 
death of the wrongdoer. 10 The court merely applied the old com- 
mon law maxim, actio personalis moritur cum persona, which, al- 
though abolished by some states, is still in force in California with 
certain modifications. According to the Code of Civil Procedure, 
only those actions survive which are founded on contract, or on 
tort for injuries either to real property or goods and chattels of the 
deceased. 11 The action for wrongful death clearly is founded on 
tort, and is not such an injury as survives under the express lan- 
guage of the code. The principal case is in accord with the weight 
of authority. 12 

When the beneficiary dies, subsequent to the death of the in- 
jured party, it would seem that the court would reach the same 
result and hold that the action died with the beneficiary. However, 
this particular point has not as yet been passed on by our courts. 
The injury does not come within the language of the code sections 
even though the injury were regarded as one to the property which 
the beneficiary has in the deceased's life. 13 The courts probably 
would not adopt this latter view. The argument, that upon the 
death of the beneficiaries those next in order should receive the 
benefit, seems untenable as entirely inconsistent with the theory 
and purpose of the statute, for our courts have consistently held 
that the right of action accrues to and vests in the beneficiaries at 
the time of the injured person's death. 14 Consequently what per- 
sons are beneficiaries under the statute is determined once and only 
once, namely upon the death of the injured person. 15 It appears, 
therefore, that this statutory action for wrongful death does not 
survive either the death of the wrongdoer, or that of the beneficiary. 

R. C. F. 

Bills and Notes : Notice to Indorsee from Prior Dealings. 
The rule is now well established in England, and the majority of 
American jurisdictions, that nothing short of actual knowledge of 
infirmities in negotiable paper, or bad faith in the purchase thereof, 
will prevent an indorsee from recovering against the maker, not- 
withstanding any defenses which the latter may have had against 



10 (June 29, 1915), 50 Cal. Dec. 45. The two grounds upon which 
the court rested the decision were, that the quality of survivability did 
not attach to the cause of action, and that section 377 of the Cal. Code 
Civ. Proc. by its express terms gave a right only against the wrong- 
doer. 

« Cal. Code Civ. Proc. §§ 1582, 1583, 1584. 

12 Billingsly v. St. Louis R. R. Co. (1907), 84 Ark. 617, 107 S. W. 
173; supra note 5. 

13 Basler v. Sac. Ry. (1913), 166 Cal. '33, 134 Pac. 993; 2 California 
Law Review, 160. But see Meekin v. Brooklyn Heights R. R. (1900), 
164 N. Y. 145, 58 N. E. 50. 

"Redfield v. Oakland Cons. R. R. (1895), 110 Cal. 277, 290, 42 
Pac. 822. 

" Hammond v. Lewiston R. R. (1909), 106 Me. 209, 76 Atl. 672. 
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prior parties. 1 The rule is simple, but its application is sometimes 
rather difficult. An interesting situation was presented in First 
National Bank of Kansas City, Missouri v. Pennig, 2 where the 
maker of the note tried to charge the plaintiff with notice of defects 
from the fact that the plaintiff had previously dealt with the paper 
of the same payee and in several instances had been met by the 
same defense as was here interposed. The note in question was 
given for the purchase price of a Percheron stallion sold by 
McLaughlin Brothers, of Chicago. Breach of a warranty that it 
would get seventy-five per cent of the mares bred to it with foal 
was set up as a defense. The District Court of Appeal held that 
the fact that a similar defense had been set up in suits on perhaps 
half a dozen notes, in a course of dealing extending over seventeen 
years, was not enough to charge the plaintiff with notice of de- 
fects. This situation is to be distinguished from the "Bohemian 
oats" cases where the fraudulent character of the transaction is 
generally known. Here the transactions of the payees were not so 
tainted with fraud as to import knowledge thereof to persons 
dealing with them. The previous suits, at the most, constituted 
but a suspicious circumstance, and a failure to make the inquiries 
that would normally be expected of a prudent man, or even gross 
negligence, will not prevent recovery by an indorsee, who was 
otherwise a purchaser in good faith. In dealing with commercial 
paper one is not bound to search for possible defenses which the 
maker might have. He may rely on the form of the obligation 
unless he has actual notice of defects or the circumstances are such 
as to make him guilty of bad faith by not inquiring. Failure to 
take ordinary precautions is a fact which may be considered by the 
jury to determine good faith, but is not of itself enough to bar the 
indorsee from recovering. 3 

In a case involving the same question of notice from previous 
suits, the Supreme Court of North Carolina reached the same 



1 Goodman v. Harvey (1836), 4 Ad. & E. 871, 31 Eng. C. L. 212, 
111 Eng. Rep. R. 1011, overruling Gill v. Cubit (1824), 3 B. & C. 466, 
10 Eng. C. L. 154, 107 Eng. Rep. R. 806, in which Lord Tenterden laid 
down the rule that the indorsee could not recover if he took a bill un- 
der "circumstances which should have excited the suspicions of a rea- 
sonable man;" Negotiable Instruments Act § 56; Daniel, Negotiable 
Instruments, 6th ed., §§770 ff; Mee v. Carlson (1908), 22 S. Dak. 365, 
117 N. W. 1033, 29 L. R. A. (N. S.) 351, n. A few states in this country 
followed Gill v. Cubit before the adoption of the Negotiable Instruments 
Eaw. 

2 (Aug. 18, 1915), 21 Cal. App. Dec. 249. 

3 Goodman v. Harvey (1836), 4 Ad. & E. 870, 31 Eng. C. L. 212, 
111 Eng. Rep. R. 1011; Park v. Brandt (1911), 20 Idaho 660, 119 Pac. 
877; McPherrin v. Tittle (1913), 36 Okla. 510, 129 Pac. 721, 44 L. R. A. 
(N. S.) 395; Arnd v. Aylesworth (1909), 145 Iowa, 185, 123 N. W. 1000, 
29 L. R. A. (N. S.) 638. 
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conclusion as did the court in the principal case. 4 It is held that 
an indorsee is not prevented from recovering though he knew that 
his indorser was engaged in a questionable business, unless the 
circumstances, as in the "Bohemian oats" cases, show what prac- 
tically amounts to bad faith, because of the generally known fraud 
in such transactions. 5 Another question involved in the principal 
case, but which was not raised, is whether knowledge of the execu- 
tory nature of the consideration for a note prevents recovery as a 
bona fide purchaser. Flood v. Petry settled the point in California, 
in accord with the great weight of authority, that knowledge of the 
consideration does not import knowledge of its failure, hence the 
indorsee can recover. 6 

/. S. M., Jr. 

Conflict of Laws : Effect of Pendency of a Foreign Gar- 
nishment. — In a domestic action for a debt, what effect should 
be given the pendency of a foreign garnishment of the same debt? 
This was the question presented for decision in the case of Mis- 
souri, Kansas & Texas Railway Company v. Housley. 1 In an action 
in personam, the law will not permit a plea in abatement based 
solely on the ground that an action is pending abroad by the same 
plaintiff for the same debt. The reason is that satisfaction of either 
judgment will bar execution on the other, and that the courts of 
the forum will not force its citizens to seek justice in a foreign 
court. 2 

Should there be an exception to this rule where the pending 
foreign action is a garnishment? 3 Basing their answer on the 
danger to the garnishee of double liability, the English courts 
early said, "yes," 4 and several American decisions at the beginning 
of the last century followed this precedent. 5 The Supreme Court of 
the United States, however, apparently recognizing that the full 
faith and credit clause avoided the danger of double liability 6 (as 
it afterward decided), 7 permitted the plea in abatement, but rested 
the decision on the ground that the attachment placed the debt 



* Citizens Trust & Sav. Bank v. Stackhouse (1912), 91 S. Car. 4SS, 74 
S. E. 977, 40 L. R. A. (N. S.) 454. 

5 Rice v. Barrington (1908), 75 N. J. Law 806, 70 Atl. 169; Wilson v. 
National Fowler Bank (1911), 47 Ind. App. 89, 95 N. E. 269. See cases 
collected in note to Mee v. Carlson (S. Dak., 1910), 20 L- R. A. (N. S ) 
351, at p. 374. 

6 (1913), 165 Cal. 309, 132 Pac. 256, 46 L. R. A. (N. S.) 861, n. 

1 (April 27, 1915), 148 Pac. 689. 

2 Kerr v. Willets (1886), 48 N. J. Law 78, 2 Atl. 782. 

3 Howland v. C. R. I. & P. R. R. (1896), 134 Mo. 474, 36 S. W. 29 

* Brook v. Smith (1690), 1 Salk. 280; McDaniel v. Hughes (1803), 3 
East, 367. 

5 Embree v. Hanna (1809), 5 Johns. 101, 3 N. Y. C. L. 961. 

6 Wallace v. McConnell (1839), 13 Pet. 135, 10 L. Ed. 95; Mattiniriv 
v. Boyd (1857), 20 How. 128, 15 L. Ed. 845. -wnragiy 

7 Chicago etc. R. R. v. Sturm (1899), 174 U. S. 710, 43 L. Ed. 1144 
19 Sup. Ct. Rep. 797. 



